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 1.  TIME:  9:00   CASE#: MSC16-01163 
CASE NAME: SANDER VS. BERG SENIOR SERVICES 
HEARING ON MOTION TO VACATE DISMISSAL OF MATTER 
FILED BY KRISTI SANDER 
* TENTATIVE RULING: * 
 
 The motion to vacate dismissal of matter is denied.  A motion for discretionary relief must 
be made within a reasonable period of time, not exceeding six months after the judgment, 
dismissal, order or proceeding was taken.  A motion for mandatory relief, such as this one, must 
be made within six months after entry of judgment.  See CCP Section 473(b); Arambula v. 
Union Carbide Corp. (2005) 128 Cal.App.4th 333, 340.  The six month limit is mandatory.  A 
court has no authority to grant relief under Section 473(b), unless an application is made within 
the six month period.  Id. at 345 (“[W]e hold that a court has no authority under Section 473, 
subdivision (b), to excuse a party’s noncompliance with the six month time limit.”); Austin v. Los 
Angeles Unified School District (2016) 244 Cal.App.4th 918, 928 (“The six month time limit [of 
Section 473(b)] is jurisdictional; the court has no power to grant relief under Section 473 once 
the time has lapsed.”) 

  As the court in Arambula explained:   

Specifically, the six-month limit under Section 473, subdivision (b) protects the 
finality of judgments, as does the time limit to file a notice of intention to move for 
a new trial or to set aside a judgment under Section 663.  The six-month limit 
also provides repose to litigants and a more certain end to litigation, just as the 
time limit to file a notice of intention to move for a new trial or to set aside a 
judgment under Section 663 provides repose to litigants and a statute of 
limitations provides repose to potential litigants.  The six-month limit also ensures 
that a motion for relief will be made promptly when memories are fresh, just as 
statutes of limitations and, to an even greater degree, the short time limits under 
Sections 659 and 663a ensure that the proceedings occur promptly.  These 
important interests justify the conclusion that if the Legislature had intended to 
allow an exception to the six-month limit, it would have expressed that intention in 
the statute, and that the six-month limit must be strictly enforced. 

Id. at 345. 

 Here, the Order granting dismissal of the John Muir Defendants was filed on August 1, 
2017.  Notice of Entry of Order of Dismissal was served on Plaintiff on September 28, 2017 and 
filed September 29, 2017.  The Order granting Dismissal of the Berg Defendant was filed on 
August 3, 2017, and Notice of Entry of Order of Dismissal was served on Plaintiff the same day.   

 Plaintiff’s counsel, Mr. Glen, implies that he did not know about the events in this case 
because “Mr. Woolfe substituted his own personal contact information on pleadings, discovery 
and correspondence with defense counsel and/or the court, instead of showing the correct 
contact information for the Law Offices of Ben Glen, PC.”  See Glen Decl., paragraph 5.  

 However, the proofs of service attached to the Orders and the Notice of Entry of 
Judgment or Order for Defendants all show the law office address.  Mr. Glen even states in his 
declaration that he became aware of Mr. Woolfe’s “disability” after the matter had been 
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dismissed.  Almost a year has gone by since the dismissals entered in this case.  The court is 
without jurisdiction to hear a Section 473(b) motion, even if meritorious, since it is beyond the 
statutory limit.  Mr. Glen’s attempt to date the Orders of Dismissal as occurring in March 2018 is 
wrong.  The only thing that occurred in March 2018 was the denial of Plaintiff’s first motion for 
relief from dismissal, a non-relevant date on this motion. 

  

 2.  TIME:  9:00   CASE#: MSC16-01524 
CASE NAME: O'LEARY VS. RESTORE 1 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY BRIAN CHRISTOPHER  O'LEARY 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-02378 
CASE NAME: REFUGIO VS. CITY OF HERCULES 
HEARING ON MOTION TO STRIKE CROSS-COMPLAINT 
FILED BY JOHN MUIR LAND TRUST 
* TENTATIVE RULING: * 
 
Continued to August 16, 2018 by stipulation. 
 

  

 4.  TIME:  9:00   CASE#: MSC16-02378 
CASE NAME: REFUGIO VS. CITY OF HERCULES 
SPECIAL SET HEARING ON: JOINDER TO MOTION TO STRIKE CROSS-COMPLAINT 
SET BY CITY OF HERCULES 
* TENTATIVE RULING: * 
 
See Line 3 
 

  

 5.  TIME:  9:00   CASE#: MSC16-02378 
CASE NAME: REFUGIO VS. CITY OF HERCULES 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
See Line 3. 
 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   07/19/18 

 
 

- 3 - 

 6.  TIME:  9:00   CASE#: MSC17-00158 
CASE NAME: MORRELL VS. SUNNYVALE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-00158 
CASE NAME: MORRELL VS. SUNNYVALE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-00638 
CASE NAME: BEJARANO VS. ESCOTO 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY EDGARDO ANTONIO BEJARANO, DAVID LEE MARKS 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 9.  TIME:  9:00   CASE#: MSC17-00648 
CASE NAME: BROCKWAY VS. NOVA CASUALTY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY ATHENS INSURANCE SERVICE, INC. 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the demurrer brought by defendant Athens Insurance 
Service, Inc.  The demurrer is opposed by plaintiff Leeland Brockway. 
 
 The demurrer is sustained without leave to amend, as to the Second through the Fifth 
Causes of Action.  Because this ruling disposes of all causes of action stated against defendant 
Athens in the First Amended Complaint, defendant shall prepare a proposed judgment of 
dismissal, separate from any formal order on the demurrer, and shall submit that proposed 
judgment to plaintiff’s counsel for approval as to form.  The basis for this ruling is as follows. 
 
 2nd C/A.  The Second Cause of Action is for intentional infliction of emotional distress.  
The Court has sustained the demurrer to this cause of action because plaintiff has failed to 
allege facts supporting the element of “outrageous” conduct as a matter of law.  (See, Mintz v. 
Blue Cross of California (2009) 172 Cal.App.4th 1594, 1607-09; Coleman v. Republic Indemnity 
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Ins. Co. (2005) 132 Cal.App.4th 403, 416-417; Ricard v. Pacific Indemnity Co. (1982) 132 
Cal.App.3d 886, 895.) 
 
 3rd C/A.  The Third Cause of Action is for negligent infliction of emotional distress.  
The Court has sustained the demurrer to this cause of action because plaintiff has failed to 
allege facts giving rise to a common law duty of care.  (See, Sanchez v. Lindsey Morden Claims 
Services, Inc. (1999) 72 Cal.App.4th 249, 251-256.)  The Mintz decision is distinguishable, 
because it involved the claims administrator for a health insurance policy.  (See, Mintz v. Blue 
Cross of California (2009) 172 Cal.App.4th 1594, 1616 [“the balance is different when the risk 
involved is physical injury or death, rather than pure economic loss”].)  The Bock decision is 
distinguishable, because it involved a cause of action for negligent misrepresentation.  (See, 
Bock v. Hansen (2014) 225 Cal.App.4th 215, 226-228 [Sanchez did not bar cause of action 
because negligence and negligent misrepresentation “are different torts”].) 
 
 Plaintiff’s argument is that, if he had timely received an insurance settlement, he could 
have used that money to pay for health benefits not covered by his health insurance.  (See, 
FAC, ¶ 27 [plaintiff alleges “his inability to seek and pay for additional medical care”].)  However, 
that would be true of any monetary obligation owed to plaintiff, such as an obligation under a 
promissory note; it does not serve as a valid ground for distinguishing Sanchez. 
 
 4th and 5th C/As.  The Fourth Cause of Action is for negligent misrepresentation, and 
the Fifth Cause of Action is for intentional fraud.  The Court has sustained the demurrer to these 
causes of action on the ground that plaintiff has failed to allege an intelligible theory of justifiable 
reliance and proximately caused damages, particularly given that plaintiff was represented by 
counsel at all pertinent times.  (See, Guido v. Koopman (1991) 1 Cal.App.4th 837, 843 [“whether 
a party's reliance was justified may be decided as a matter of law if reasonable minds can come 
to only one conclusion based on the facts”]; Wilhelm v. Pray, Price, Williams & Russell (1986) 
186 Cal.App.3d 1324, 1331-32 [justifiable reliance may be decided by demurrer].)  Plaintiff has 
merely taken the allegations of unreasonable delay and wrongful claim denial from the bad faith 
cause of action, and labeled them as fraud.  This is not conceptually sound. 
 
 Denial of Leave To Amend.  The Court has denied leave to amend because plaintiff 
has already had one opportunity to amend following an adverse ruling on a contested demurrer.  
Also, plaintiff has failed to suggest how the First Amended Complaint might be further amended 
in a manner that would cure the fundamental pleading defects identified above. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   07/19/18 

 
 

- 5 - 

10.  TIME:  9:00   CASE#: MSC17-00648 
CASE NAME: BROCKWAY VS. NOVA CASUALTY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY NOVA CASUALTY COMPANY, INC. 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the demurrer brought by defendant Nova Casualty 
Company, Inc.  The demurrer is opposed by plaintiff Leeland Brockway. 
 
 The demurrer is sustained without leave to amend, as to the Second through the Fifth 
Causes of Action.  Because defendant Nova has not demurred to the First Cause of Action for 
insurance bad faith, defendant shall file and serve an answer to the First Amended Complaint 
on or before August 3, 2018. 
 
 With regard to the Second, Fourth and Fifth Causes of Action, the demurrer is sustained 
on the same grounds stated in the Court’s ruling on the companion demurrer by defendant 
Athens Insurance Service, Inc.  With regard to the Third Cause of Action for negligent infliction 
of emotional distress, plaintiff has failed to allege facts giving rise to a common law duty of care.  
(See, Brown v. Guarantee Ins. Co. (1957) 155 Cal.App.2d 679, 689 [insured may sue for bad 
faith but “negligence alone is insufficient to render the insurer liable”].) 

 

  

11.  TIME:  9:00   CASE#: MSC17-01074 
CASE NAME: FLORES VS. ANGIE'S BAKERY 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY ROSENDO DELGADO FLORES 
* TENTATIVE RULING: * 
 
Granted.  No opposition.  Monetary sanctions awarded in the amount of $1,060. 

 

  

12.  TIME:  9:00   CASE#: MSC17-01438 
CASE NAME: ZANGAI VS. KAISER 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY KAISER FOUNDATION HOSPITALS, et al. 
* TENTATIVE RULING: * 
 
Appear. 
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13.  TIME:  9:00   CASE#: MSC17-01438 
CASE NAME: ZANGAI VS. KAISER 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

  

14.  TIME:  9:00   CASE#: MSC17-01554 
CASE NAME: LAY VS. OCWEN 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY OCWEN LOAN SERVICING, LLC, 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Ocwen Loan Servicing, LLC 
(“Defendant” or “Ocwen”). The Demurrer relates to the First Amended Complaint (“FAC”) filed 
by Plaintiff Fe Angelita Lay (“Plaintiff” or “Lay”). The FAC pleads causes of action for (1) 
violation of Civil Code § 2923.6; (2) breach of contract; (3) promissory estoppel; (4) breach of 
covenant of good faith and fair dealing; (5) negligence; and (6) unfair business practices. 

Previously, this Court overruled Defendant’s demurrer to the causes of action for (2) breach of 
contract and (4) breach of the covenant of good faith and fair dealing. The Court sustained 
Defendant’s demurrer to the causes of action for (1) violation of Civil Code § 2923.6; (3) 
promissory estoppel; (5) negligence; and (6) unfair business practices. Plaintiff filed an 
amended complaint, and this Demurrer followed.  

Defendants demur pursuant to Code of Civil Procedure § 430.10(e) to causes of action (1), (3), 
(5), and (6) on several grounds. For the following reasons, the demurrer is sustained without 
leave to amend. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is sufficient if it 
alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 
550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case “with 
reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 
source and extent” of the plaintiff’s claim. Doheny Park Terrace Homeowners Assn., Inc. v. 
Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal conclusions are insufficient. Id. 
at 1098–1099; Doe at 551, fn. 5. The Court “assume[s] the truth of the allegations in the 
complaint, but do[es] not assume the truth of contentions, deductions, or conclusions of law.” 
California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247. “The existence 
and scope of duty are legal questions for the court.” Merrill v. Navegar, Inc. (2001) 26 Cal.4th 
465, 477. 
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Analysis 

Violation of Civil Code § 2923.6 

Plaintiff alleges that “Ocwen ordered Trustee to record both a NOD and NTS against the Subject 

Property while Plaintiff was in active review for a loan modification, in direct violation of section 

2923.6 of the California Civil Code.” FAC at ¶ 50. 

The prohibition on dual tracking was codified in former section 2923.6 that was repealed on 

January 1, 2018. Prior to January 1, 2018 Civil Code § 2923.6 prohibited “dual tracking,” 

wherein a “borrower’s mortgage servicer, a mortgage service, mortgagee, trustee, beneficiary, 

or authorized agent” records a notice of default or notice of sale, notwithstanding a pending 

application for a first lien loan modification. Civ. Code § 2923.6 (repealed January 1, 2018). The 

ban on “dual tracking” became effective once the borrower submitted a “complete application for 

a first lien loan modification.” Id. at subsection (c). HBOR provided injunctive relief only for a 

“material” violation of the dual tracking statute. See former Civ. Code § 2924.12(a)(1) (“a 

borrower may bring an action for injunctive relief to enjoin a material violation of Section 

2923.55, 2923.6, 2923.7, 2924.9, 2924.10, 2924.11, or 2924.17.”) (emphasis added). 

The new section 2923.6 does not contain dual tracking prohibitions. See Civil Code § 2923.6 
(operative January 1, 2018). There is also no longer a remedy for a material violation of this 
section codified in § 2924.12. Furthermore, Civil Code section 2924.11 is not a simultaneous 
reenactment of 2923.6. The two statutes are not identical; for example, former section 2923.6 
prohibited recording a notice of default while a complete application for loan modification is 
pending, which section 2924.11 does not.  

As a consequence, Plaintiff’s claim for violation of 2923.6 has been abated. See Rankin v. 
Longs Drug Stores California, Inc. (2009) 169 Cal.App.4th 1246, 1256 (“[w]hen a pending action 
seeks recovery based on a statutorily based obligation, and that statutory provision is repealed 
by legislation not containing an express saving clause, the California courts have consistently 
concluded the pending actions should be abated.”); see also Governing Board v. Mann (1977) 
18 Cal.3d 819, 829 (“[W]hen a pending action rests solely on a statutory basis, and when no 
rights have vested under the statute, ‘a repeal of such a statute without a saving clause will 
terminate all pending actions based thereon.’”). 

“Where a right is created solely by a statute, and is dependent upon the statute alone, and such 
right is still inchoate, and not reduced to possession, or perfected by final judgment, the repeal 
of the statute destroys the remedy, unless the repealing statute contains a saving clause.” Napa 
State Hospital v. Flaherty (1901) 134 Cal. 315, 317; see also Krause v. Rarity (1930) 210 Cal. 
644, 652 (where a right of action did not exist at common law, but depends solely upon a 
statute, a repeal of the statute destroys that right unless it has been reduced to final judgment or 
unless the repealing statute contains a saving clause protecting rights in pending litigation). 
Here, Plaintiff brought a claim for injunctive relief for alleged dual tracking violations, a cause of 
action that did not exist at common law and derived from the HBOR statute. She did not 
proceed to final judgment before the statute was repealed. As a consequence, her rights did not 
vest under § 2923.6. 

As a separate and independent ground for sustaining the demurrer, even if Plaintiff’s claim for 
violation of 2923.6 was not abated, Plaintiff has not alleged a material violation of former 
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§ 2923.6. Notwithstanding her opportunity to amend, Plaintiff has failed to allege that any 
technical violations of the dual tracking provisions were “material,” in the sense that but for those 
violations, Defendants would have agreed to a loan modification agreement Plaintiff could have 
afforded. In the absence of such allegations, Plaintiff has failed to allege that she was damaged 
by any alleged technical violations of § 2923.6. 

Promissory Estoppel 

The elements of a promissory estoppel claim are “(1) a promise clear and unambiguous in its 
terms; (2) reliance by the party to whom the promise is made; (3) [the] reliance must be both 
reasonable and foreseeable; and (4) the party asserting the estoppel must be injured by his 
reliance.” Jones v. Wachovia Bank (2014) 230 Cal.App.4th 935, 945. 

The basis for Plaintiff’s promissory estoppel claim is that “Ocwen promised Plaintiff that if she 
were to make timely payments on her TPP, [it] would give her a permanent loan modification 
pursuant to the terms of the TPP.” FAC at ¶ 63. She further alleges that “[r]elying on these 
representations, Plaintiff continued to comply with all of Ocwen’s requests and continued to 
make phone calls asking for help, to no avail.” FAC at ¶ 70. These allegations are identical to 
the prior Complaint. Despite the opportunity to amend, however, Plaintiff has not alleged any 
damages proximately caused by this specific reliance. 

Plaintiff has failed to state facts sufficient to constitute a cause of action for promissory estoppel.  

Negligence 

To state a cause of action for negligence, a plaintiff must allege: (1) the defendant owed the 
plaintiff a duty of care; (2) the defendant breached that duty, and (3) the breach proximately 
caused the plaintiff’s damages or injuries. Lueras v. BAC Home Loans Servicing, LP (2013) 221 
Cal. App. 4th 49, 62. “The existence of a duty of care owed by a defendant to a plaintiff is a 
prerequisite to establish a claim for negligence.” Nymark v. Heart Fed. Savings & Loan Ass’n 
(1991) 231 Cal. App. 3d 1089, 1096.  

A lender may owe a borrower duties of care under Civil Code § 1714. See Daniels v. Select 
Portfolio Servicing, Inc. (6th Dist. 2016) 246 Cal. App. 4th 1150, 1158, 1180-1182; Alvarez v. 
BAC Home Loans Servicing, L.P. (1st Dist. 2014) 228 Cal. App. 4th 941, 944-949; Jolley v. 
Chase Home Finance, LLC (1st Dist. 2013) 213 Cal. App. 4th 872. 

The gravamen of Plaintiff’s negligence allegations appears to be Defendant’s negligent review 
and processing of Plaintiff’s loan modification application. See FAC at ¶ 83. However, the FAC 
(once again) fails to allege how that alleged negligent conduct caused Plaintiff’s default. In the 
absence of such a nexus, Plaintiff has failed to allege facts sufficient to state a cause of action 
for negligence. 

Unfair Business Practices 

California’s unfair competition law (UCL), Cal. Bus. & Prof. Code § 17200 et seq., prohibits 
unfair competition, which is defined as any unlawful, unfair or fraudulent business act or 
practice. § 17200. A claim may be brought under the UCL by a person who has suffered injury 
in fact and has lost money or property as a result of unfair competition. Cal. Bus. & Prof. Code § 
17204. Therefore, to establish standing under the UCL, a plaintiff must (1) establish a loss or 
deprivation of money sufficient to qualify as injury in fact, i.e., economic injury, and (2) show that 
the economic injury was the result of, i.e., caused by, the unfair business practice that is the 
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gravamen of the claim. See Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337 
(“Kwikset”). Restitution is the only form of damages available under the UCL. See Korea Supply 
Co. v. Lockheed Martin Corp. (2002) 29 Cal.4th 1134, 1147. 

Here, the alleged unfair conduct complained of is the alleged dual tracking and failure to offer 
Plaintiff a loan modification subsequent to her TPP payments. FAC at ¶ 92. However, despite 
the opportunity to amend, Plaintiff’s FAC is bereft of allegations which would demonstrate 
economic injury and causation. In the absence of allegations that she incurred a “personal, 
individualized loss of money or property in any nontrivial amount” (Kwikset, 51 Cal.4th at 325), 
that were caused by Defendants’ allegedly unfair and fraudulent conduct, Plaintiffs have not 
alleged facts sufficient to state a cause of action for violation of § 17200. 

 

  

15.  TIME:  9:00   CASE#: MSC17-01554 
CASE NAME: LAY VS OCWEN 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY FE ANGELITA LAY 
* TENTATIVE RULING: * 
 
Appear. 

 

  

16.  TIME:  9:00   CASE#: MSC17-01554 
CASE NAME: LAY VS. OCWEN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

17.  TIME:  9:00   CASE#: MSC17-01774 
CASE NAME: BARKER VS. PANDA RESTAURANT 
HEARING ON MOTION TO COMPEL FURTHER ANSWERS TO INTERROGATORIES 
FILED BY KENNETH BARKER 
* TENTATIVE RULING: * 
 
Appear. 
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18.  TIME:  9:00   CASE#: MSC17-01913 
CASE NAME: ODAMA DANVILLE VS. KAWAKAMI 
HEARING ON MOTION FOR CHANGE OF VENUE 
FILED BY ERIC KAWAKAMI 
* TENTATIVE RULING: * 
 
Continued by stipulation to August 30, 2018, at 9:00 a.m., in Department 33. 

 

  

19.  TIME:  9:00   CASE#: MSC17-01913 
CASE NAME: ODAMA DANVILLE VS. KAWAKAMI 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued by stipulation to August 30, 2018, at 9:00 a.m., in Department 33. 

 

  

20.  TIME:  9:00   CASE#: MSC17-02064 
CASE NAME: FABIE VS. BANK OF AMERICA 
SPECIAL SET HEARING ON: OSC RE PRELIMINARY INJUNCTION 
SET BY GEOFFREY AND MARIVIE FABIE 
* TENTATIVE RULING: * 
 
Dropped per Stipulation to Withdraw. 

 

  

21.  TIME:  9:00   CASE#: MSC17-02064 
CASE NAME: FABIE VS BANK OF AMERICA 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to September 28, 2018, at 8:30 a.m., in Department 33. 

 

  

22.  TIME:  9:00   CASE#: MSC18-00038 
CASE NAME: CARTER VS. PETERSON 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY BLAINE R. CARTER 
* TENTATIVE RULING: * 
 
Appear. 
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23.  TIME:  9:00   CASE#: MSC18-00038 
CASE NAME: CARTER VS. PETERSON 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

24.  TIME:  9:00   CASE#: MSC18-00084 
CASE NAME: BICKEL VS. KARLESKIND 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY PATRICIA J. KARLESKIND, et al. 
* TENTATIVE RULING: * 
 
Vacated per stipulation.  

  

25.  TIME:  9:00   CASE#: MSC18-00084 
CASE NAME: BICKEL VS. KARLESKIND 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to 10/16/18 at 8:30 in Dept. 33.  

  

26.  TIME:  9:00   CASE#: MSC18-00124 
CASE NAME: KETCHUM VS. PENNACCHI 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY ERIC SMITH KETCHUM 
* TENTATIVE RULING: * 
 
Before the Court is the motion for leave to file a first amended complaint (“1AC”) filed by plaintiff 
Eric Smith Ketchum, trustee of the Smith Adron Ketchum III Trust (“Plaintiff” or “Ketchum”).  
The Motion is opposed by Defendant Jorge Pennacchi (“Defendant” or “Pennacchi”).  Plaintiff 
did not file a responsive brief to the Opposition. 

For the reasons discussed below, this motion is granted.  Plaintiff shall file and serve the 1AC 
on or before August 3, 2018.  

Plaintiff seeks to amend the complaint to allege additional facts as well as to add causes of 
action for conversion, negligence, and civil damages under California Penal Code section 496.  
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Code of Civil Procedure section 473(a)(1) provides the Court discretion to permit a party to 
amend its pleadings.  The general rule is that the Court should exercise this discretion liberally 
in favor of amendments, to permit the resolution of all disputed matters between two parties in a 
single proceeding.  (See, e.g., Lincoln Prop. Co., N.C., Inc. v. Travelers Indem. Co. (2006) 137 
Cal.App.4th 905, 916.)  Indeed, “it is an abuse of discretion to deny leave to amend where the 
opposing party was not misled or prejudiced by the amendment.” (Kittredge Sports Co. v. Super. 
Ct. (1989) 213 Cal.App.3d 1045, 1048.)  However, leave to amend is properly denied when “the 
facts are undisputed and as a substantive matter no liability exists under the plaintiff’s new 
theory.” (Huff v. Wilkins (2006) 138 Cal.App.4th 732, 746, as modified (Apr. 26, 2006).) 

Defendant does not argue that the additional facts sought to be pleaded by plaintiff in support of 
the existing causes of action will cause the defendant prejudice.  Accordingly, the Court permits 
Plaintiff to allege these new facts. 

Defendant contests the motion for leave to amend on the ground that the statute of limitations 
bars all new claims as a matter of law.  Accordingly, the Court must consider whether there is 
any liability that could exist under Plaintiff’s new claims as a matter of law.   

The Court now evaluates whether Plaintiff should be granted leave to add the three new causes 
of action. 

Negligence  

Defendant does not directly address the negligence cause of action in their Opposition.  
Defendant offers arguments for why California Code of Civil Procedure section 338 applies to 
causes of action regarding recovery of personal property, but not to this negligence cause of 
action. 

Accordingly, the Court will grant Plaintiff leave to add the proposed negligence cause of action 
to the complaint.  This ruling shall not prejudice defendant’s right to demur to this cause of 
action, should his attorneys deem a demurrer appropriate. 

Conversion/Theft 

Causes of action for conversion and civil damages under California Penal Code section 496 are 

governed by California Code of Civil Procedure section 338, which provides generally that the 

statute of limitations is three years.  There is a tolling provision for theft of certain kinds of 

articles, which provides: “[t]he cause of action in the case of theft, as described in Section 484 of 

the Penal Code, of an article of historical, interpretive, scientific, or artistic significance is not 

deemed to have accrued until the discovery of the whereabouts of the article by the aggrieved 

party, his or her agent, or the law enforcement agency that originally investigated the theft.”  

(Code Civ. Proc., § 338(2).) 

Defendant proceeds to make lengthy arguments, including (1) whether the application of the 
delayed discovery rule applies, (2) whether the Ferrari is an article of historical significance, (3) 
whether the Ferrari is an antique, (4) whether equitable estoppel applies, (5) whether Plaintiff 
exercised reasonable diligence in locating the alleged thief, and (6) what reasonable avenues 
are required to be exhausted for a showing of diligence.  Notably, Defendant cites Naftzger, 
which is a theft case regarding stolen coins.  (Naftzger v. American Numismatic Society (1996) 
42 Cal.App.4th 421, 426, as modified on denial of reh'g (Mar. 4, 1996).)  The coins were 
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purportedly minted between 1793 and 1857 by the United States Mint in Philadelphia. (Id.) 
The coins were found to meet the test for an item of historical significance.  (Id.) 

Defendant concludes that the Ferrari “does not meet any such test.” The Court is not persuaded 
by this argument.  The Naftzger decision suggests that the Ferrari in dispute, which was 
allegedly custom-built around the end of WWII in a process no longer utilized by manufacturers, 
might also be historically significant.    

The Court reviewed the foregoing arguments and considers the fact that the motion for leave to 
amend is filed early in the suit.  The case law is abundantly clear that California courts should 
exercise their discretion to liberally permit leave to amend.  In short, the scale is tipped sharply 
towards permitting leave to amend, and Defendant’s contention that Plaintiff’s claims are time-
barred by the statute of limitations simply is not clear cut enough to deny leave to amend.   

The Court concludes that Plaintiff should be provided leave to add the proposed new causes of 
action for conversion and theft.  The Court does not express an opinion on the merits of 
Defendant’s arguments regarding whether the statute of limitations bars these causes of action.  
Rather the Court finds it should defer a consideration of the substantive merits of the proposed 
amended complaint for future proceedings.  (See Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 
739, 760 [“we believe that the better course of action would have been to allow [the plaintiff] to 
amend the complaint and then let the parties test its legal sufficiency in other appropriate 
proceedings”].) 

 

  

27.  TIME:  9:00   CASE#: MSC18-00124 
CASE NAME: KETCHUM VS. PENNACCHI 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

  

28.  TIME:  9:00   CASE#: MSC18-01168 
CASE NAME: AQUIL VS. NBS DEFAULT SERVICES 
HEARING ON OSC RE: PRELIMINARY INJUNCTION 
* TENTATIVE RULING: * 
 
Vacated.  Case removed to Federal Court on 7/17/18. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   07/19/18 

 
 

- 14 - 

29.  TIME:  9:00   CASE#: MSL14-01518 
CASE NAME: PERSOLVE VS. OCHS 
HEARING ON MOTION FOR ASSIGNMENT ORDER 
FILED BY PERSOLVE, LLC 
* TENTATIVE RULING: * 
 
Vacated. 

 

  

30.  TIME:  9:00   CASE#: MSL17-03415 
CASE NAME: AUTOVEST VS. BOYKIN 
HEARING ON MOTION FOR CHANGE OF VENUE 
FILED BY AUTOVEST, L.C.C. 
* TENTATIVE RULING: * 
 
Granted. 

 

  

31.  TIME:  9:00   CASE#: MSL17-04644 
CASE NAME: CROWN ASSET VS. DORSETT 
HEARING ON MOTION FOR ASSIGNMENT ORDER 
FILED BY CROWN ASSET MANAGEMENT, LLC 
* TENTATIVE RULING: * 
 
Continued per fax to August 16. 2018, at 9:00 a.m., in Department 33. 

 

  

32.  TIME:  9:00   CASE#: MSL18-00105 
CASE NAME: BANK OF AMERICA VS. RUJI 
HEARING ON MOTION FOR ORDER DEEMING MATTERS ADMITTED 
FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
Appear. 

 

 

 


